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January 6, 2003

Karl D. Glcaves, Esq.
Assistant General Cowlsel for Ocean Scrvices
National Oceanic and Atmospheric Adlninistratioll
United States Department ofCon1lnerce
1305 F4~1 West Highway
Room 6111 SSMC4
Silver Spring, MD 20910

Re Village of Croton-on.lludson's Request for
Permission to File an .4micu-\" Reply Brief
in the C()nsislency Appeal or Millennium
Pipeline Companv. I~.P.

Dcar Mr. Glcaves:

We have received the December 31, 20021euer [0 you trom tllC law firm of
KirkJand & Ellis, requesting that the Village of (rolon-on-Hudson, Ncw York (the "Village") be
granted pcrmission to file an amicu.S' reply brief in this proceeding, and your January 2, 2003
lettcr rcgarding the timing of NOM's re~p(m$e. On bt:hC1l[ ol' thc appellaLlt, Milleluliulll
Pipeline Company, L.P. t'Millelullwn"), we oiler the following rcsponse in adamant opposition
to the Viilagc's requcst:

I. The Villa2c 5hould nut !!~ JJermitted to tilt an amicu.\" renl'V brief. Tlll.,'TC is
no basis at all for the ViJJage '~ claim that permitting it to file an amicu,\" rcply bricf would be
"consistent with pa.o;t praclic,e and with thc Secretary's previous Jettcr granting the Village
ulnicus status. ..." T .etlcr from Ncil L, Lcvy to K!lrl Gleuves dated Dcccmbcr :31, 2002 ("K&E
Letter"), at 1. To the contrary, the general rule is that the filing of a reply brief by an amicu,5 is
cxpressly prohibited. U.S. Supreme Court Rule 37(3)(a) ("l'he Clerk will not file a reply bricf
for an amicu.\' "). Prohibiting an amicu.~. reply bricfwould be particularly appropriate in this
case, because lhe Vjl]Jjgl: has not provided the sort of objective, dispassionatc, ncutral discussion
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ufth(; issues that would be expected from atl"Ue ""fiiend of the couI1." United .State.'i v. Ootti, 755
F.Supp. 1157, 1159 (E.D. N. Y. 1991).

SimiJarty, NOAA '5 letter granting the Vlllage amicllS status nowhere sl:ates thal
the Village may file an amicu... reply brief. Rathcr, NOAA provided only that "the Village may
~ subscqucnt pennission to file a reply bricf as an amicus '. Letter trom James R.

Watpolc to Ncit L. Lcvy dated .Tuty 17, 2002, at 4 (cmphasis added). That provision and
NOAA ' s requirement that the Village's ami{.'U$ bricf must b!: f1lcd .'no latcr than scvcn days

following tIle filing of the brief oftlle party the Village suPPorts" (id. at 3) are seelningly
modclcd after Rule 29 ofthc Federal Rules of Appellate Procedure, which

"Rrohibits thc filing of a rcply brief by an amicus curiae. Sup. Ct.
J{. 37 and the locCIl rules oflhe D.C., NiJllh, and Federal Circuits
state that an amicus may no1 file a repl y brief. The role of an
amiclls should not regujTe the use of a r~1 v brief." Advisory
ConunitlCC Notc on Rulc 29(1),28 U.S.C.A. (cmphasis added).

2. NOAA '8 procedures have provided the ViJla(!e with adeQuate
2J!))ortunities Jo submit comments in this Droceedin£!. The Village further clainls tllat
"limiting amici to one opportunity to conUllent in tile fonn of an initial brief al the outset of this
proccss would be inappropriate. ..." K&E Letler, al2. In facl, however, NOAA has already
provided the Village with at least four separate opportunitjcs to commcnt on Millcnnium's
consistencyappeal. First, t1le Village was pem,1tted to file an initial amicus brief on October 23.
2002. Second" the Village's reqLlest for a public hcaring was granted. and the Village and many
of iLs residents oLTered [urthcr commcnts at t11e hearing that was held on November 13, 2002.
Thjrd) the Village was pennitted to file CoIn1nenLs duriJlg the publjc.: comment pcriod that cndcd
on Oeccmbcr 2, 2002. Fourth, the Village renlajns enLitled to filc comments during the reopened
pubtic commcnt period that ends on January 8, 2002, including any response that it may chnnse
to submit to any comments that have been filcd in this procceding or any alleged "new
infoIIIlation" that it may care to submit. Clearly, howcvcr, the Village may DoL bootstrap its
amicu." !\Latus into the full rights of a party in this procccding. and thus it has no right to submit a
final reply bricfin this case.

3. I-he Villal!c should not be Dermitted to rcsDond to Millennium's reJ)ly
hd.£!. Thc Village's funher, outrageous rcquest for the right to respond to Millennium's reply
brief (K&E Letter, at 2) not only con.flicts with the fundamental rule that amici reply briefs arc
prohibitcd, but also blalanLly ignores NOAA '5 deternlination that the Village is not cntitlcd to thc
rights of a party in t11is proceeding. More pragJnatica11y) thc Village's request should be
recognjzed for what it is --a transparent attempt to dclay this proceeding through furt11er rounds
of redundant briefs and commcnts. In tho interests of administrative finality and closurc, NOM
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should instead maintain its practice ofpemlittulg the parties --in this case, Millcnnium and the
NYSDOS --to excrcise their rights to close the proceeding throUgll the submission of
simultaneous final reply briefs.

Likewise, Lhe Village's request for "the opportunity to fully bricfthe Secretary"
with rcspect to "new lnformation concerning its water supply" and its assertion thal "il ls
iT11perativc" forNOAA Lo expcdite its deci!\i(')n on ttlC Village's procedural requests (K&E Lettcr,
at 2) are veiled requests for furthcr procedural delays that should not be countenanced- The
Village has had an adequatc opponwri\y to fully brief all issues, and its 11 th hour requ~~t ror

more time \() file a reply brief or "new lnroffi1ation," withou\ any justification for the
untimeliness of that rcquest, should be flatly rejected. As the U .$. Departmen1 of Energy has
emphasized (Commenls filOO on December 2, 2002, at 3):

"The Departmcnt believes that the CZMA regulations should not
be used to delay or block vital energy projects, such a.<; the
MjlJ~niWll Pipeline, alld that thc Secretary of Commcrcc should
consider thc State of New York's objection in an expeditious

..n1anner. .-.

For all of these reasons. the Village's reques~ forpcnt1ission to file an amicus
reply brief should be denied.

..Q
Very truly yOltrS,

C," A

Frederic G.

At tom cy for MilleIUJium

~!l2clinc Com~any. L.P.

GJ~ T. Brue!ling

W111iam L. Sharp

Ncil L. r .evy
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